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PHC1810N O F  T H E  U N I T K D  e)TATEl 
W A B H I N G T O N ,  O . C .  2 0 5 4 8  

DATE: June 11, 1985 

MATTER OF: T e c h n i c a l  S e r g e a n t s  Brenda J. Sykes ,  USAF, 
and Lee A.  S y k e s ,  USAF 

O I O E ~ ~ i  Two Air Force members d i v o r c e d  from each o ther  
claim basic  a l l o w a n c e  for quarters a t  t h e  " w i t h  
d e p e n d e n t "  ra te  based o n  t h e i r  o n e  c h i l d  a s  a 
dependen t .  A court awarded c h i l d  c u s t o d y  t o  t h e  
mother and  ordered t h e  f a the r  to make mon th ly  
chi ld-support  payments  of $100. The r e g u l a t i o n s  
r e q u i r e d  mon th ly  s u p p o r t  payments  of a t  least  
$113.40 to q u a l i f y  t h e  n o n - c u s t o d i a l  p a r e n t  for 
t h e  i n c r e a s e d  a l lowance .  The n o n - c u s t o d i a l  
member v o l u n t a r i l y  offered to  supp lemen t  t h e  
c o u r t - o r d e r e d  amount t o  meet t h e  r e g u l a t i o n ' s  
q u a l i f y i n g  amount. The c u s t o d i a l  member at-  
tempted t o  reject t h e  e x c e s s .  The r e g u l a t i o n s  
do n o t  g i v e  t h e  n o n - c u s t o d i a l  member power to 
a l t e r ,  u n i l a t e r a l l y ,  t h e  o b l i g a t i o n s  of t h e  
members e s t ab l i shed  by t h e  court; therefore, i n  
t h e  a b s e n c e  of a c o u r t  decree o r d e r i n g  h im t o  
pay a t  l e a s t  t h e  month ly  q u a l i f y i n g  amount,  or 
t h e  c u s t o d i a l  member's v o l u n t a r y  a c c e p t a n c e  of 
t h e  e x t r a  amount,  t h e  n o n - c u s t o d i a l  member is 
n o t  e n t i t l e d  to t h e  i n c r e a s e d  quarters allow- 
a n c e ,  w h i l e  t h e  c u s t o d i a l  member may be paid t h e  
i n c r e a s e d  a l l o w a n c e .  

T h i s  case c o n c e r n s  t h e  q u e s t i o n  of whe the r  a d i v o r c e d  
member of a uni formed s e r v i c e  is e n t i t l e d  to t h e  basic 
a l l o w a n c e  for quarters  a t  t h e  " w i t h  d e p e n d e n t "  r a t e  o n  t h e  
bas i s  of h a v i n g  legal c u s t o d y  of t h e  o n l y  c h i l d  of a mar- 
riage to another m i l i t a r y  member who a lso claims t h e  allow- 
a n c e  based on an offer to v o l u n t a r i l y  supp lemen t  a month ly  
c o u r t - o r d e r e d  c h i l d - s u p p o r t  payment of $100 per month t h a t  
would n o t  q u a l i f y  h i m  otherwise for t h e  i n c r e a s e d  allow- 
a n c e . 9  W e  c o n c l u d e  t h a t  where t h e  n o n - c u s t o d i a l  member is 

- The r e q u e s t  was submit ted by C a p t a i n  R. D. Watson, 
USAF, Accoun t ing  and  F i n a n c e  O f f i c e r ,  H e a d q u a r t e r s  
438th  M i l i t a r y  A i r l i f t  Wing, M c G u i r e  A i r  Force 
Base, N e w  J e r s e y .  I t  was approved  by t h e  Depar t -  
ment of Defense  M i l i t a r y  Pay and Allowance Com- 
mittee a s  A i r  Force s u b m i s s i o n  number DO-AF-1448. 
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ordered by t h e  c o u r t  to make a m o n t h l y  s u p p o r t  paymen t  t h a t  
is less t h a n  t h e  amoun t  r e q u i r e d  by  r e g u l a t i o n  for e n t i t l e -  
ment  t o  t h e  " w i t h  d e p e n d e n t "  r a t e ,  a claim by t h e  custodial  
member for t h e  same a l l o w a n c e  may be pa id  where  s h e / h e  is  
c o n t r i b u t i n g  a s u b s t a n t i a l  amount of t h e  c h i l d ' s  s u p p o r t  and  
is n o t  o c c u p y i n g  Government  qua r t e r s .  

Facts 

T e c h n i c a l  S e r g e a n t  Brenda  J. S y k e s  claims a basic  
a l l o w a n c e  for  quarters  at t h e  " w i t h  d e p e n d e n t "  r a t e  o n  be- 
h a l f  of h e r  c h i l d  w h i c h  s h e  h a s  i n  h e r  legal  c u s t o d y .  The  
p r o p r i e t y  of p a y i n g  t h e  claim arose when h e r  former h u s b a n d ,  
a n d  fa ther  of t h e  c h i l d ,  Technical S e r g e a n t  Lee A. Sykes, 
also claimed t h e  a l l o w a n c e  o n  t h e  basis  t h a t  t h e  c h i l d  
s h o u l d  be c o n s i d e r e d  h i s  d e p e n d e n t  b e c a u s e  he makes p a y m e n t s  
to B r e n d a  for t h e  s u p p o r t  of t h e  c h i l d .  

A J u n e  28, 1982 divorce decree i n c o r p o r a t i n g  a separa- 
t i o n  a g r e e m e n t  awarded t h e  mother c u s t o d y  of t h e  c h i l d  a n d  
ordered t h e  fa ther  to p a y  $100 per month  c h i l d  s u p p o r t .  He 
paid $100 per month  from Apri l  1982 t h r o u g h  October 1983,  
t h e n  i n c r e a s e d  t h e  amount  t o  $110 i n  November a n d  Decem-  
ber 1983, a n d  a g a i n  i n c r e a s e d  it t o  $125  i n  J a n u a r y  1984, 
a n  amount  t h a t  h e  h a s  paid ever s i n c e .  W i t h  a l e t te r  to  
him of F e b r u a r y  2 1 ,  1984, B r e n d a  S y k e s  r e t u r n e d  $45 ,  t h e  
e x c e s s  o v e r  t h e  $100 c o u r t - o r d e r e d  m o n t h l y  amount s h e  
r e c e i v e d  i n  November a n d  December 1983, a n d  J a n u a r y  1984, 
a n d  a n n o u n c e d  h e r  i n t e n t i o n s  t o  r e f u s e  a n y  amount  i n  e x c e s s  
of $100  u n l e s s  t h e  i n c r e a s e d  amount  was ordered b y  t h e  
c o u r t .  However, L e e  S y k e s  r e t u r n e d  h e r  $45 check a n d  s h e  
t h e n  b e g a n  r e c e i v i n g  a $125 m o n t h l y  a l l o t m e n t  from h i s  pay 
i n  A p r i l  1984. 

Lee Sykes o c c u p i e d  non-Government q u a r t e r s  d u r i n g  t h e  
r e l e v a n t  period. U n t i l  J a n u a r y  1984, he  received q u a r t e r s  
allowance a t  t h e  " w i t h o u t  d e p e n d e n t "  rate.  E f f e c t i v e  J a n -  
u a r y  23, 1984, h e  r e q u e s t e d ,  a n d  s i n c e  t h e n  h a s  received, 
t h e  a l l o w a n c e  a t  t h e  " w i t h  d e p e n d e n t "  r a t e .  Brenda  S y k e s  
departed Government  q u a r t e r s  a n d  f i l e d  h e r  claim for q u a r -  
ters a l l o w a n c e  a t  t h e  " w i t h  d e p e n d e n t "  r a t e  o n  J a n u a r y  16, 
1984. 

The d i f f e r e n c e  b e t w e e n  t h e  " w i t h "  a n d  " w i t h o u t "  depend-  
e n t  r a t e s  for Lee S y k e s  for t h e  period of t h e  claim was 
$113.40 .  A s  i n d i c a t e d ,  h e  offered $125  m o n t h l y  s u p p o r t  
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payments beginning in January 1984. 
by these circumstances is whether the custodial member 
(Brenda) is entitled to the increased allowance on the 
theory that the court-ordered support payment is less than 
the amount required by regulation, or whether the non- 
custodial member (Lee) is entitled to it on the basis of his 
voluntary, though disputed, offer of an amount to supplement 
the deficient court-ordered payment which, in combination, 
would exceed the amount of child support required by the 
regulation as a basis for the entitlement to him. 

The question presented 

.   is cuss ion 

The extra amount of quarters allowance at the "with 
dependent" rate, provided under 37 U.S .C.  S 403 (1982), is 
intended to reimburse members for part of the expense of 
providing quarters for their dependents. 60 Comp. Gen. 399 
(1981). 
on the basis of the same dependent. 51 Comp. Gen. 413 

Two members may not receive the increased allowance 

(1972), and Sergeants Mason-and Smith, 64 Comp. Gen, 121, 
123 (1984). Paragraph 30236 of the Department of Defense 
Military Pay and Allowances Entitlements Manual generally 
governs the situation where one member-parent is paying 
support for a child who is in the other member-parent's 
custody. See i, B-189973, 
February 8, 1979, As a general rule, where a non-custodial 
member pays child support in the amount required by the 
regulations, he/she qualifies for the entitlement. Tech- 
nical Sergeant Mary L, Fabian, 8-215235, March 19, 1m 
More specifically, however, the regulation as a whole 
reflects the principle that where the amount of court- 
ordered support is less than the difference between the 
"withm and "without" dependents quarters allowance rates, 
the member having legal custody may claim the child if that 
member is providing substantial support and is not occupying 
Government quarters. Where the custody and support obliga- 
tions of divorced members are created by court order or by 
separation agreement, their entitlements, if any, remain 
unchanged until the obligations change either by a new 
court order or by mutual agreement. Airman McCoy and 
Sergeant Cooper, 62 Comp. Gen. 315, 318 (1983). 

Here, a court established the members' custody and 
child-support obligations. The court awarded child custody 
to Brenda Sykes and ordered Lee Sykes to pay $100 per month 
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for  t h e  c h i l d ' s  s u p p o r t .  I t  is u n d i s p u t e d  t h a t  t h e  $100 
court-ordered amount does n o t  s a t i s f y  t h e  minimum support 
payment required by p a r a g r a p h  30236a(1 )  o f  t h e  Pay and 
Allowances Manual .  T h a t  p a r a g r a p h  requires t h a t  w h e r e  a 
member is ordered t o  pay s u p p o r t ,  h e / s h e  is  e n t i t l e d  to  t h e  
" w i t h  dependen t "  r a t e ,  p r o v i d e d  t h e  "monthly s u p p o r t  ordered 
is n o t  less t h a n  t h e  difference between t h a t  member's ' w i t h '  
and ' w i t h o u t '  d e p e n d e n t  BAQ ra tes . "  I n  t h i s  case t h e  d i f -  
ference was $ 1 1 3 . 4 0 .  

Although t h e  r e g u l a t i o n  a l so  p r o v i d e s  t h a t  "when BAQ 
r a t e s  are l a t e r  i n c r e a s e d ,  support payments  must  be a d j u s t e d  
a c c o r d i n g l y , "  w e  do n o t  b e l i e v e  t h a t  t h a t  l a n g u a g e  was 
i n t e n d e d  to convey t o  t h e  n o n - c u s t o d i a l  member t h e  power to  
a l t e r ,  u n i l a t e r a l l y ,  t h e  o b l i g a t i o n s  of t h e  members estab- 
l i s h e d  by t h e  court  order. I t  w o u l d  seem t h a t  any  mod i f i -  
c a t i o n  o f  t h e  o b l i g a t i o n s  would have  t o  come from t h e  c o u r t  
or by mutua l  ag reemen t  between t h e  par t ies  b e f o r e  any  change  
c o u l d  be made i n  t h e  e n t i t l e m e n t .  Lee Sykes '  v o l u n t a r y  
o f f e r  of t h e  s u p p l e m e n t a l  amount had no e f f e c t  o n  t h e  legal 
o b l i g a t i o n s  o f  t h e  p a r t i e s ;  Lee S y k e s '  c o u r t - o r d e r e d  ob l i -  
g a t i o n  for month ly  c h i l d  s u p p o r t  r e m a i n s  a t  $100. As l o n g  
as Brenda Sykes  r e f u s e s  t o  accept t h e  a d d i t i o n a l  amount and 
t h e  c o u r t - o r d e r e d  o b l i g a t i o n  r e m a i n s  unchanged,  Lee Sykes '  
s u p p o r t  o b l i g a t i o n  is i n s u f f i c i e n t  t o  allow him to  claim t h e  
c h i l d  as h i s  d e p e n d e n t .  T h e r e f o r e ,  h e  would n o t  be  e l i g i b l e  
for t h e  increased a l lowance .  Brenda J. Sykes ,  however, 
would  be e n t i t l e d  t o  t h e  a d d i t i o n a l  a l l o w a n c e ,  so l o n g  as  
s h e  is p r o v i d i n g  s u b s t a n t i a l  support  to  t h e  c h i l d ,  as  
a p p e a r s  to  be t h e  case. See S e r g e a n t  Leocad ia  D o e r f e r ,  
WAF, B-189973, s u p r a .  

a n c e  payments  which have  been  made to  Lee Sykes  s i n c e  
J a n u a r y  1984, it a p p e a r s  t h a t  Brenda a t t e m p t e d  t o  r e t u r n  
t h e  extra  $25 c h i l d  support s h e  r e c e i v e d  f o r  J a n u a r y  b u t  
it was r e t u r n e d  to  h e r  by Lee. I t  is n o t  clear how much 
s h e  r e c e i v e d  f o r  F e b r u a r y  and March, b u t  s h e  i n d i c a t e s  t h a t  
i n  A p r i l  s h e  began  r e c e i v i n g  a $125 monthly a l l o t m e n t .  I n  
any  e v e n t ,  s i n c e  Brenda Sykes  made a g o o d - f a i t h  e f f o r t  t o  
r e t u r n  t h e  e x t r a  amounts  and made it  clear t h a t  s h e  d i d  n o t  
c o n s i d e r  t h e  amount o f  Lee S y k e s '  s u p p o r t  o b l i g a t i o n  in -  
creased, Lee S y k e s '  s u p p o r t  ob l iga t ion  f o r  those months 
s h o u l d  be c o n s i d e r e d  t o  be o n l y  $100 p e r  month. T h e r e f o r e ,  

- 
Concern ing  t h e  " w i t h  d e p e n d e n t "  ra te  quarters allow- 
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Brenda is e n t i t l e d  to t h e  'with dependent' a l lowance  for 
t h a t  p e r i o d ,  n o t  Lee. The f i n a n c e  off icer should  make 
payment to Brenda a c c o r d i n g l y ,  and take appropr ia te  
c o l l e c t i o n  a c t i o n  from Lee. 

I 

Comptroller General 
o f  t h e  United  S t a t e s  
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